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HIGH COURT FORM NO. (J) 2

  HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present: Mrs.Chitra Rani Saikia, AJS

Friday, the 27th day of September 2013
                                                   Title  Suit No. 11/2007

                                             Sri Naba Kamal  Bhuyan

                                                                           …………………Plaintiff

-Versus

                                         Sri Bhaben Chandra Kalita & others

                                                                         ……………        Defendants

The suit coming on for final hearing on 13th September 2013  in the 

presence of:-

Sri S. Barthakur 

                                          …………… Advocate for the Plaintiff

Sri  S. Mishra

                                                              -----------Advocate  for the defendants 

And having stood for consideration to this day the court delivers the 

following judgment.
                                                     JUDGMENT

1. The case of the  plaintiff as revealed in the  plaint  in brief is that  Late 

Chandra  Kamal  Bhuyan,  the  predecessor  in  interest  of  the  plaintiff, 

defendant  No 2  and  pro-forma  defendants,  was   the  original  owner  and 

possessor  of  the land measuring 3 Bighas 13 Lessas under  Dag No 697 

covered by Periodic Patta No 149  which is scheduled as suit land in this 

instant suit.  That after the death of Chandra Kamal Bhuyan  the plaintiff, 

defendant  No  2  and  the  pro-forma  defendants  became  joint  owners  of 

undivided suit land the plaintiff and defendant No 2 each having 1/3 rd   share 

and pro-forma defendants jointly having 1/3rd share in the undivided suit 
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property. That the plaintiff resides at Guwahati and he came to know on 27-

12-2006 that defendant No 2 most illegally without knowledge and consent 

of the plaintiff and pro-forma defendants, other co-owners of the suit land, 

sold the total suit land to defendant No 1 on 17-03-2003 vide registered Sale 

Deed No 664/2003. That defendant  No 1 sold  3 Kathas  of the suit land  to  

defendants  No  3,4  and  5  on  31-07-2006  vide  registered  Sale  Deed  No 

1407/2006. According to the plaintiff, defendant No 2 being the co-sharer of 

the suit land did not have the right to sell the suit land on his own without 

any consent of the other co-sharers  and so both the sale deeds in connection 

with the suit land are null and void.  These are the brief facts leading to the 

institution of this suit. 

2.  Vide its order dated 26-03-2007 this suit was ordered to be proceeded ex-

parte  against  the  pro-forma  defendants  No 1,  2  and  3.  Defendant  No  2 

Krishna  Kamal  Bhuyan  supported  plaintiff’s  case  by  filing  his  written 

statement.  Defendant  No  2  pleaded  that  it  was  defendant  No  1  Bhaben 

Chandra  Kalita  who compelled  him to  execute  registered  Sale  Deed  No 

664/2003 on 17-03-2003 in respect of the suit land in his favour. Defendant 

No 2 further pleaded that he did not take any permission from the plaintiff 

and other co-sharers of the suit land for the  sale of the suit land. Defendant 

No 2 pleaded that the said sale of the suit land to defendant No 1 is illegal 

and defendant No 1 has not acquired any right, title and interest in the suit 

land vide the said illegal purchase of the suit land. Therefore, defendant No 

2 prays for decreeing the plaintiff’s suit as prayed. 

3.  The defendants No 1, 3, 4 and 5  contested the suit  by filing written 

statement. The contesting defendants questioned the maintainability of suit 

on the grounds, inter alia, that there is no cause of action for this suit and the 

suit is barred U/S 34 of The Specific Relief, 1963 and the suit is barred by 

limitation.  According to  the  contesting  defendants,   after  the death of 

Chandra  Kamal  Bhuyan the  landed property  left  by  him was partitioned 

among  his  legal  heirs  including  the  plaintiff  and  defendant  No  2.  The 

contesting defendants pleaded that as per that partition the plaint schedule A 

land came to the  exclusive  share of defendant No 2 and as such defendant 

No 2 has got sole and exclusive right to sell and transfer schedule A land to 

defendant  No  1.  These  defendants  pleaded  that  as  such  the  sale  of  the 
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schedule  A  land  to  the  defendant  No  1  is  lawful  and  resultantly  the 

subsequent sale by defendant No 1 is also valid and lawful. Therefore, the 

defendants have prayed for dismissing the suit with cost.

 

4. Upon the pleadings of both sides my learned predecessor in office framed 

the following issues: 

( i) Whether the suit is maintainable in its present form? 

(ii) Whether the suit is bad for non-joinder of necessary parties? 

(iii) Whether the suit is barred by limitation? 

(iv)  Whether  the  plaintiff  and  pro-forma defendants  have  right,  title  and 

interest over Schedule A land mentioned in the plaint? 

(v)  Whether  the  sale  deed  No  664/2003  dated  17-03-2003  described  in 

schedule B of the plaint is null and void and liable to be cancelled? 

(vi) Whether the plaintiff is entitled to a decree as prayed for? 

(vii)  Whether  the  Registered  Sale  Deed  No  1407/06  dated  31-07-2006 

described  in  Schedule  B  of  the  plaint  is  null  and  void  and  liable  to  be 

cancelled?

 

5.  During  the  course  of  trial  plaintiff  side   adduced   evidence  of  two 

witnesses  in  support  of  its  case  and  exhibited  certain  documents.  PW 1 

Manada Ranjan  Das  is  the  Attorney  Holder  of  the  plaintiff  while  PW 2 

Promod  Chandra  Bora  is  the  official  witness.   Defendant  side  adduced 

evidence of four witnesses in its defence. DW 1 Bhaben Chandra Kalita is 

defendant No 1 in this suit. DW 2 Dipak Kalita is defendant No 5 in this 

suit. DW 3 Pramod Chandra Bora, DW 4 Ankur Choudhury and DW 5 E. B. 

Nandi are the official witnesses.  The submissions made on behalf of both 

sides, the evidence of the witnesses of both sides and the materials on record 

have received due consideration of this court. After considering the matter in 

its entirety this court arrives at the following decision. 

                 Discussion of evidence, decision and reasons thereof

Issue No (i): Whether the suit is maintainable in its present form? 

6.  Section 9 of The Civil Procedure Code , 1908( the code hereinafter) gives 

ample power to the civil court to entertain civil suit where there arises the 
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question regarding the infringement of civil rights.  Maintainability of a civil 

suit  is  to  be  determined  on  the  basis  of  pleadings  of  the  parties. 

Maintainability does not depend upon the evidence of the parties.  Order IV 

of the Code deals with legal and formal requirement for institution of civil 

suit.  In the instant suit I find  no  express or implied   bar or any formal 

defect  in the pleadings of the parties  barring   the trial of the suit. The 

pleadings of the parties do not disclose any procedural defect barring the 

jurisdiction  of  this  court  to  try  this  suit.  Therefore,  this  court  is  of  the 

considered opinion that this suit is maintainable in its present form. 

Hence issue No (i)  is decided in affirmative in favour of the plaintiff. 

Issue No (ii): Whether the suit is bad for non-joinder of necessary 

parties?

7.  It is pleaded by the defendants that the suit  is bad for non-joinder of 

necessary parties. Apart from this pleading there is absolutely nothing in the 

evidence on record to show how the suit is bad for non-joinder of necessary 

parties.    Necessary  party  in  a  suit  means  the person whose  presence  is 

necessary  for  the  proper  adjudication  of  the  matter.  In  fact  that  party  is 

necessary  party  in  a  suit  in  whose  absence  the  disputed  fact  can  not  be 

decided. In the instant suit the dispute involved is between the two parties 

regarding one of the co-pattadars selling the joint property to other person 

without any consent and knowledge of the other co-pattadars. In the instant 

suit all the co-pattadars are impleaded as parties. The plaintiff, defendant No 

2  and  the  pro-forma  defendants  are  the  co-pattadars  whose  presence  is 

necessary for the proper adjudication of the matter.   Therefore, it can not be 

said that the instant suit is bad for non-joinder of necessary parties.

 Hence this issue is decided is decided in negative against the defendants. 

Issue No(iii):  Whether the suit is barred by limitation? 

8.  The defendant has pleaded that the suit is barred by limitation. In his 

evidence in chief DW 1 Bhaben Chandra Kalita deposed that on 15-03-2003 

Sri Krishna Kamal Bhuyan, defendant No 2 received permission from the 
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Deputy Commissioner of Sonitpur for selling the suit land to him. According 

to  him  after  two  days  of  receiving  the  permission  ,i.e.,  on  17-03-2003 

Krishna Kamal Bhuyan executed registered sale deed No 664  of the suit 

land in his favour.  PW 1 Manada Ranjan Das, the attorney of the plaintiff, 

stated  in  his  cross  examination  that  he  had  knowledge  about  the  sale 

transaction from the date of registration of the sale deed, but he was under 

the impression that defendant No 2 took no –objection certificate from the 

co-pattadars. 

9.  Article 59  of Limitation Act, 1963  prescribes a limitation period of three 

years for filing a suit for declaration to cancel an instrument. Article 59 of 

Limitation Act provides that the said period of limitation begins when the 

facts  entitling the plaintiff  to  have  the instrument  cancelled  first  become 

known to him. 

10.  In the instant case the fact of sale of the suit land came to the knowledge 

of the plaintiff in December 2006 as deposed by PW 1 in his evidence in 

chief. Though PW 1 admitted his knowledge about the sale transaction from 

the  date  of  the  sale  itself,  he  is  appointed  as  attorney  only  in  2006. 

Therefore, knowledge of the Attorney can not be read to be the knowledge 

of the plaintiff in this regard. The instant suit is filed on 19-02-2007. While 

the plaintiff had knowledge of the sale transaction in December 2006 and 

while the suit is filed in February 2007, the suit can not be said to be barred 

by limitation. 

In the net result of the foregoing discussion this issue is decided in negative 

against the defendants. 

Issue  Nos  (v)  Whether  the  sale  deed  No  664/2003  dated  17-03-2003 

described in schedule B of the plaint is null and void and liable to be 

cancelled? 

                                  AND

(vii)  Whether the Registered Sale Deed No 1407/06 dated 31-07-2006 

described in Schedule B of the plaint is null and void and liable to be 

cancelled? 
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11.   Both these issues  are  taken  up  together  for  discussion  as they are 

inter related  and  the crux of the whole prosecution case lies in the decision 

of these two issues.  Plaintiff has pleaded that defendant No 2 sold the suit 

land to defendant No 1 without any knowledge  and consent  of other co-

pattadars.  Plaintiff  has challenged the sale deed executed by defendant No 

2 in favour of defendant No 1 mainly on the ground that the suit land being 

un-partitioned ancestral property of the plaintiff , defendant No 2 and pro-

forma defendants,  defendant No 2 does not have the right to sell the same 

on his  own.  As such if  the plaintiff  succeeds to prove the fact  that  the 

defendant No 2 sold the suit land to defendant No 1 without having any right 

to do so , these two issues will thereby stand decided .  Therefore, the vital 

fact  to  be  decided  in  the  way  of  deciding  these  two  issues  is  whether 

defendant No 2 had right to sell the suit land. 

12.  It is the admitted fact that  Late Chandra Kamal Bhuyan was the original 

owner  and  pattadar  of  the  suit  land.   In  his  pleading  as  well  as  in  his 

evidence  in  chief  plaintiff  /PW  1  deposed   that   the  suit  land  is  not 

partitioned amongst the legal heirs of Chandra Kamal Bhuyan  and as such 

defendant No 2 does not have the authority to sell the suit land to defendant 

No 1.  In his evidence on affidavit PW 1 Manada Ranjan Das deposed that 

the suit property is not partitioned amongst the legal heirs of Chandra Kamal 

Bhuyan and as such none of the co-sharers has got the right to sell any part 

of the suit  land.  According to him defendant No 2 sold the suit  land to 

defendant No 1 illegally without having any consent and permission of the 

co-pattadars. 

13.   The evidence elicited from the cross examination of PW 1 shows that 

what he deposed in his evidence in chief is not un blemished and not above 

suspicion.  In his cross examination PW 1 stated that defendant No 2 had 

sold  him 1 Bigha 3 Kathas and 16 Lessas of land from Dag No 696 P.P. Np 

149. He further  stated that the joint patta holders had given no-objection 

certificate. PW 1 has not produced the no-objection certificate as claimed by 

him  to  be   given  by  the  other  co-pattadars  to  substantiate  his  claim. 

Therefore, his evidence that when defendant No 2 had sold him the said land 

other co-pattadars had given no objection certificate is not at all sustainable 

and believable. PW 1 stated candidly in his cross examination that defendant 
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No 2 had already sold the total land of all the dags covered under Patta No 

149.  As  transpires  from  the  evidence  of  DW 4,  Lat  Mandal  of  Saikia 

Chuburi Dekargaon, there are sixteen dags under  P.P. No 149  and there are 

29 Bighas 1 Katha and 7.9 Lessas of land  in those dags.  If defendant No 2 

had sold the total land of all dags covered under P.P. No 149, the land sold to 

defendant No 1 is not the only land sold by defendant No 2.    Exhibit 2 

Jamabandi of P.P. No 149 of Saikia Chuburi Dekargaon reveals that land 

under various dags of the said P.P. No has been sold to different persons.  If 

we assume the evidence of  PW 1 in chief  that  the land left  by Chandra 

Kamal Bhuyan has not yet been partitioned to be true, selling of such un-

partitioned  land  by any of the co-pattadars would have been agitated by the 

other pattadars of the land. In his cross  examination  PW 1 clarified that the 

other patta holder of family of Naba Kamal Bhuyan had not filed any suit 

against any of the pattadars. If we juxtapose the evidence of PW 1 that the 

landed property left by Chandra Kamal Bhuyan is not partitioned yet, that 

defendant No 2 sold the total land of all the dags covered under P.P. No 149, 

that defendant No 2 sold the suit land to defendant No 1 without any consent 

of other pattadars and that the other pattadars of the family of Naba Kamal 

Bhuyan has not filed any suit against any of the pattadars ,  it appears that 

the evidence of PW 1 is  self  contradictory.  It is not believable that even 

after selling the total land under P.P. No 149 by defendant No 2 none of the 

co-pattadars agitated the matter and only when defendant No 2 sold the suit 

land to defendant No 1, the plaintiff  gets up from deep slumber and comes 

forth  to  agitate  the  matter.  In  view  of  such  apparent  contradiction  the 

evidence of PW 1 does not inspire credence. Therefore, I find the evidence 

of PW 1 to be weak and infirm and resultantly not reliable. 

14.   There  is  yet  another  aspect  which  weakens  the  plaintiff’s  case. 

Defendant No 2 being the seller of the suit land to defendant No 1, supported 

the plaintiff’s  case  by filing his written statement. Plaintiff side has filed 

the evidence on affidavit of defendant No 2 as PW 2. However, defendant 

No 2 /PW 2 does not appear to face the cross examination.  Therefore, his 

averment that defendant No 1 compelled him to sell the suit land though it 

was not partitioned remains mere pleading without proof.  Plaintiff side has 

failed   to   bring  forth  any  cogent  evidence  to  show  that  the  sale  deed 
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executed by defendant No 2 in favour of defendant No 1 is illegal and as 

such liable to be cancelled. 

15.   It is in the evidence on affidavit of DW 1 Bhaben Chandra Kalita that 

on 17-03-2003 defendant No  2  Krishna Kamal Bhuyan sold him the suit 

land by executing Sale Deed No 664 in his favour in the sub-registry office, 

Tezpur  and  delivered  the  possession  of  the  suit  land  on  that  very  day. 

According to DW 1 Krishna Kamal Bhuyan  stated the suit land to be the 

land  of  his  own  part,  right  and  possession.  DW 1   exhibited   the  said 

registered Sale  Deed as Exhibit  B.  I  have perused Exhibit  B.  Perusal  of 

Exhibit B reveals that it was registered after receiving permission from the 

Deputy Commissioner on 15-03-2003 vide Permission Letter No 85/2003. 

Exhibit B being the registered Sale Deed executed by defendant No 2 in 

favour of defendant No 1 is duly proved by defendant No 1. Nothing could 

be elicited from the cross examination  of DW 1 to show that Exhibit B was 

not executed as per legal mandate. In fact, defendant No 2 Krishna Kamal 

Bhuyan  being  the  executant  of  the  Exhibit   B   sale  deed,  admitted  the 

execution of the said sale deed in his written statement as well as in his 

evidence in chief. Defendant No 2 supported the plaintiff’s  case  on the plea 

that he  executed the sale deed in favour of  defendant No 1 as asked by 

defendant No 1. While the executant admitted Exhibit B sale deed and while 

the Exhibit  B is registered as per law, this can not be held to be null and 

void in absence of any cogent and convincing evidence to establish the fact 

of defendant No 2 not having the right to execute the same. 

16.    At this point it would be appropriate to consider the contention raised 

on  behalf  of  the  defendants.  Sri  S.  Mishra,  learned  counsel  for  the 

defendants,  has  contended that   the terms of Exhibit B registered Sale 

Deed can not be denied  by  giving any evidence . Sri Mishra has drawn the 

attention of this court to the provision  U/S 91 of The Indian Evidence Act, 

1872 in support of his contention. The principle underlying Section 91  of 

The Indian Evidence Act, 1872 is that when a transaction has been reduced 

to  writing  either  by  agreement  of  parties  or  by  requirement  of  law,  the 

writing becomes the exclusive memorial thereof, and no evidence shall be 

given to prove the transaction , except the document itself. Exhibit B , being 

the  transaction  of  immovable  property  between  the  defendant  No  2  and 
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defendant No 1 , has been reduced to the form of writing by mandate of law 

as  provided  U/S  54  of  Transfer  of  Property  Act,  1882.  Exhibit  B  is  , 

therefore, the best evidence which defendant No 1 has produced to prove the 

transaction.  Through Exhibit B sale deed defendant No 2 sold the suit land 

to  defendant  No  1  as  the  same  being  the  property  of   his  own  right, 

possession and share. This fact that defendant  No 2 is the owner, possessor 

and share  holder of the suit  land is specifically mentioned in Exhibit B sale 

deed.  Therefore,  defendant  No  2  can  not  adduce  any  oral  evidence   in 

contradiction of the terms of Exhibit B except under specific provision of 

law. 

17.  Section 92 of The Indian Evidence , 1872, excludes any oral evidence 

for the purpose of  contradicting, varying , adding to or subtracting from, the 

terms of any disposition of property reduced to form of writing. Proviso (1) 

appended to this section provides that any fact regarding fraud, intimidation , 

illegality, want of due execution, want of capacity in any contracting party, 

want or failure of consideration , or mistake in fact or law may be proved. 

18.  In this instant case the plaintiff has agitated Exhibit B sale deed mainly 

on the ground that defendant No 2 does not have the right to sell the suit 

property.   Plaintiff   side has failed to adduce any cogent and convincing 

evidence to prove the fact of want of capacity in defendant No 2 to sell the 

suit land to defendant No 1. Defendant No 2 supported the plaintiffs’ case 

and plaintiff side has adduced his evidence on affidavit as PW 2 . But PW 

2(defendant  No 2)  does not  appear to face cross examination .  As such 

plaintiff side has failed to establish the alleged illegalities in execution of the 

sale deed in favour of defendant No 1.   Therefore, I find less force in the 

plaintiff’s case.  

19.   From  the  foregoing  discussion  of  evidence  it  is  seen  that  the 

preponderance  of  probability  lies in favour of the defendants. The plaintiff 

side has failed to prove its case by any cogent and convincing evidence.  In 

the net result,  Exhibit  B sale deed executed in favour of defendant No 1 

remains  unshaken.  The  fact  remains  that  the  sale  deed  executed   by 

defendant No 2  in favour of defendant No 1 is valid and lawful.  While 

defendant  No 1 purchased the suit  land lawfully,  there is  no question of 

9



subsequent sale of a portion of the suit land by defendant No 1 to defendant 

Nos 3, 4 and 5 to be invalid. Defendant No 1 being the subsequent seller 

stated categorically that he sold 3 Kathas of land to defendant Nos 3, 4 and 4 

vide registered sale deed after three years of his purchase. 

For the foregoing discussion and reasons issue No (v) and (vii) are decided 

in negative against the plaintiffs. 

Issue No (iv):   Whether the plaintiff  and pro-forma defendants have 

right, title and interest over Schedule A land mentioned in the plaint? 

20.  As discussed and decided in issue No (v) and (vii) above defendant No 2 

had lawfully sold the total schedule A land to defendant No 1. Therefore, the 

plaintiff and the pro-forma defendants do not have right, title and interest 

over the schedule A land. 

Hence this issue is decided in negative against the plaintiff. 

Issue No (vi):  Whether the plaintiff is entitled to a decree as prayed for? 

21.    In this instant suit the plaintiff  has prayed for decree for declaration of 

right, title and interest of the plaintiff and the pro-forma defendants in the 

suit land. The plaintiff also prays for declaration of Registered Sale Deed No 

664/2003 dated 17-03-2003 and Sale Deed No 1407/2006 dated 31-07-2006 

as null and void and cancellation thereof. 

In view of the decisions in issue Nos (iv), (v) and (vii) as discussed above 

the plaintiff is not entitled to get any decree as prayed for. 

Therefore, this issue is decided in negative against the plaintiff. 
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ORDER   

22.  This suit is dismissed on contest with cost. The plaintiff is not entitled to 

get any relief as prayed for. The defendants are entitled to get the cost of the 

suit.  Prepare the decree accordingly. 

The judgment is delivered in the open court and the operative part of the 

judgment is pronounced in the open court today, the 27th   day of September 

2013 and it is given  under my hand and seal.  

                                                                                       Chitra Rani Saikia

                                                                                     Munsiff No 1, Tezpur
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ANNEXURE

1. Plaintiff’s witnesses: 

          PW 1: Sri Manada Ranjan  Das
PW 2 : Sri Pramod Chandra Das  

 
2. Plaintiff’s exhibit: 

Exhibit 1:   Certified copy of the Power of Attorney  executed by 
Nabakamal Bhuyan in favour of Manada Ranjan Das
Exhibit 2:   Certified copy of   Jamabandi  of suit land
Exhibit 3:  Revenue paying receipt of suit land 

          3.   Defendant’s witnesses: 

DW 1 : Sri Bhaben Chandra Kalita
DW 2: Sri Dipak Kalita 
DW 3: Sri Pramod Chandra Bora 
DW 4: Sri Ankur Choudhury
DW5 : Mrs E. B. Nandi

4.  Defendant’s exhibit :

Exhibit A : Baina Patra
Exhibit B: Registered Sale Deed No 664 
Exhibit C: Jamabandi 
Exhibit  D: Registered Sale Deed No 1099 /2001
Exhibit E: Registered Sale Deed No 1961/2005 
Exhibit F and G : Notice

                                                                                                       Chitra RaniSaikia

                                                                                    Munsiff  No 1, Tezpur
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